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INTRODUCTION

growth and confusion
Kentucky's substantive criminal laws —definitions of crimes and pendties
attached to them —have never been the subject of a complete revision. They
have simply grown over the generations. The growth has come from two
sources: laws passed by legislators and court decisions.

Throueh the decades, well-meaning and honorable men reacted to the needs
of their times by passing laws or making court decisions. But as the times
changed, the laws remained.

The result? Haphazard coverage, with gaping loopholes in some areas and
overlapping coverage in other areas. Law beset by shortcomings, inequities and,
in some cases, nonsense.

MEETING A VITAL NEED
Kentucky's General Assembly saw the problem. Knowdng that the laws govern
ing criminal procedures had been reworked and enacted b^ the 1962 legislature,
the 1968 General Assembly ordered a revision of the state s substantive cnminal
laws. The Kentudcy Crime Commission and the Legislative Research Com
mission were order^ to do the job.

For more than three years the two conunissions worked together to prepare
the historic revision. First, the Crime Commission prepared a two-volu^ out
line identifyiDg problems and legal issues. Then the Legislative Research C^-
mission and tiie Crime Commission jointly named a distinguished 12-member
advisory panel.

Panel members were chosen on recommendation of tfce presidents of such state
wide groups as the Kentucky Bar Association, Commonwealth's Attorneys As
sociation, County Attorneys Association, Kentucky Judicial Conference and
the County Judges Association. In addition, the late Morris C. Montgomery,
Chief Justice of die Kentucky Court of Appeals, chose Judge John S. Palmore
to serve as chairman of the panel. Law school deans from tiie University or
Louisville and the University of Kentucky were also asked to serve.

Panel members were aided in the drafting of the law revision by a team of
legal scholars. The approach was thorough. Painstaking research was done.
Proposed drafts were written, rewritten and rewritten again. Regular work
sessions were held and a word-bv-word examination made of every proposal.

The Model Penal Code, prepared by the American Law Institute from 1953 to
1962, was used extensivelv. Recent criminal law revisions by several states were
also used, for revision is a growing movement. Some one dozen states have
already enacted revised codes, 15 others have completed the revision process.

Haste was avoided. The research, the scholarship-the debates to assure fairness
to all Kentuckians—continued for more than tiiree years.

Now the task is done. This Penal Code for Kentucky is ready for submission to
the 1972 General Assembly.
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is divided into three mam parts - General
fenses and Disposition of Offenders - contanmg ^6

section. Whenever necessary, the comnientary is the
description of the effect of the proposed section and the relationship
proposed section to existing law.

E3?S«S-;S;g!5SK
posing sentences are contained in the last three chapters.
The classification of offenses and the possible maximum penalties are:

Class Afelony Death, life imprisonment without parole,
imprisonment for 20 years to liie.

Class Bfelony Ten to twenty years imprisonment or a
fine or both.

Class C Felony

Class D Felony

Class A misdemeanor

Class B misdemeanor

Violation

Five to ten years imprisonment or a fine
or both.

One to five years imprisonment or a fine
or both.

Up to one year of imprisonment or a fine
or both.

Up to ninety days imprisonment or a fine
or both.

Fine only.

ti

The code is now being prepared in bill form for introduction to the Genera
Assembly The bill will not contain the commentary. It is ^ticipated fta
although the code will be put into the regular Ken^cky Reused Statates style
upon enactment, the present format will be retained as much as possible.
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Chapter 11. Sexual Offenses

1100 Definition of Terms
1105 Sexual Offenses: Lack of Ck)ns€nt
1110 Sexual Offenses: Defense
1115 Rape in the First Degree
1116 Rai>e in the Second Degree
1117 Rape in the Third Degree
1120 Sodomy in the First Degree
1121 Sodomy in the Second Degree
1122 Sodomy in the Third Degree
1125 Sexual Abuse in the First Degree
1126 Sexual Abuse in the Second Degree
1127 Sexual Abuse in the Third Degree
1130 Sexual Misconduct
1135 Indecent Exposure

Sec. 1100 Definition of Terms

The following definitions apply in this chapter;

(1) ^Deviate sexual intercourse" means any act of sexual gratification
between persons not married to each other involving the sex organs
of one person and the mouth or anus of another.

(2) Torcible compulsion" means physical force that overcomes earn
est resistance or a threat, express or implied, that overcomes earnest
resistance by placing a person in fear of immediate death or physical
injury to himself or another person or in fear that he or another
person will be immediately kidnapped.

(3) "Marriage" means persons living togetiber as man and wife re
gardless of the legal status of their relationship. Spores living apart
under a decree of judicial separation are not married to one another
for purposes of this chapter.

(4) "Mentally defective" means that a person suffers from a mental
disease or defect which renders him incapable of appraising the
nature of his conduct.

(5) "Mentally incapacitated" means that a person is rendered tempo
rarily incapable of appraising or controlling his conduct as a result
of the influence of a controlled or intoxicating substance administered
to him without his consent or as a result of any other act committed
upon him wthout his consent.

(6) "Physically helpless" means that a person is imconscious or for
any other reason is physically unable to communicate unwillingness
to an act.
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§ 1100

(7) "Sexual contact" means any touching of the sexual or other intiniale
parts of a person not married to the actor done for the purpose of
gratifying tiie sexual desire of either party.

(8) "Sexual intercourse" means sexual intercourse in its ordinary
sense but is limited to sexual intercourse between persons not mar
ried to each other. Sexual intercourse occurs upon any penetration,
however slight; emission is not required.

Cross References

"Controlled substance" is defined in Section 2900.
"Defense" is defined in Section 135. •V^b|
"He" is defined in Section 140.

"Physical force" is defined in Section 400.
"Physical injury" is defined in Section 140. ^|B
"Serious physical injury" isdefined in Section 140.

Commentary

term nition requires contact with
ordi- or other intimate parts of a peiRsd^^aB
ts of married to the actor. This wouI^j^^B
s not viously include such acts as the
letra- ulation of genitals, digital

and of the vagina, and non-conseaiu '̂f^^^
this ling of a woman's breast; itwoul^i^^g

xcur include such acts as removing a
(€tra- undergarments. However, (lie
L ing must be dcuie for the purpc^^^^
sex- sexual gratification. Acts

ct of expressive of familial or frieiidtvi!:^^
inter- fection are excluded in order
per- criminal liability for an ordinar^.|S^®

; ex- hug or pat which is as consister^^^^^
overly-familiar friendship as wi '̂ ?M^

term The definition would also exc3u3^J^m
g of inadvertent touching of the in^^^^
of a parts of another person. ':

r the Subsection (3) defines 'mairiag^^
[ de- For the purpose of tliis chapter,
)uch- sons living together as husband
need \vife are considered married regarffl^^^f
For of the legal validity of their mari^\

s sex status whereas 9)X>iises living 'apaii;>
1 be under a decree of judicial separatitw. .
ition. are not considered to be married; .
* the separation, however, must be de
it be and not merely de facto. Tbis'̂ jm^
)ject- vision protects a spouse who is.,|eg<^ |̂
ith a separated from unwanted sexiiB'̂ ^^
'ould vances. \Vhere the definition
defi- offense excludes conduct: witii^^-

Subsection (8) states that the term
"sexual intercoui^" is used in its ordi
nary sense but is limited to acts of
sexual intercourse between persons not
married to each other. Any penetra
tion, however slight, is sufficient, and
emission is not required. Under this
definition, sexual intCTCourse may occur
without orgasm or complete penetra
tion of the penis into the vagina-

Subsection (1) defines "deviate sex
ual intercourse" to incKide any act of
fellatio, cunnilingus or anal inter
course. Such acts committed by per
sons married to each other are ex
cluded from diis definition.

Subsection (7) defines the term
"sexual contact" as any touching of
the sexual or other intimate parts of a
person not married to the actor for die
purpose of gratifying the sexual de
sire of either party. An actual touch
ing is required, but the contact need
not be directly with the body. For
example, touching anotlier person's sex
organs tJirough clothing would be
within the purview of this definition.
The contact must be with either the
victim or the actor but need not be
contact between them. Thus, subject
ing another to sexual contact \vith a
third person or with an animal would
be covered by this definition. The defi-
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s^eone without the victim's consent.
This might seem imduly hareh, but
ur^er Section 1110 the defendant may
raise the defense that at the time he
engaged in the conduct constituting an
offense he did not know of the facts
and conditions responsible for such
incapacity to consent. ^V^lile it is not
necessary that the defendant admin
ister the incapacitating substance, he
must knowingly take advantage of the
situation before an offense is com
mitted. The definition is not intended
to include the innocent situation in
wliich men invite women to drink more
than they should, nor it is intended
to cover the situation in which tlie
actor and the complainant engage in
a joint bout of dnnkinff or usinc r<%T».

spouse, this shall not preclude convic
tion of a spouse as an accomplice in
a sexual act which he causes another
person, not within the exclusion, to
perform. Thus, a husband who forces
!ij.s wife to have intercourse with an
other man may be convicted of rape

Subsection (4) defines the term
"mentally defective" as a person who
suffers from a mental disease or defect
Avliidi renders him incajjable of ap
praising the nature of his conduct. The
phrase "incapable of appraising the
nature of his conduct" means that the
person d<^ not know that a sexual
act is being performed. In cases of
die mentaJly ill, there must be a sub
stantially complete lack of judgment
and self-control resulting in substan
tially complete incapacity. The defini
tion does not include a mental ilhiess
or mental defect which makes the per
son more willing to parti<apate or
which upsets his moral values, nor
does it include the pereon whose in
hibitions ^ softened by the voluntary
consumption of alcohol. Present Ken
tucky law defines such incapacity as
being destitute of mind from infancy
or having such a weak or feeble mind
from birth as not to know right from
uTong or to be unable to resist the
suggestion of intercoui^. Jones v.
Commonwealth, 159 S.W. 568 fKv'
1913). Section 1100(4) does not suh- ,
stantiaUy cliange present Kentucky law •
but rather states the same abnonraJity i
m language employed by contempo- «
raiy psvx^hiatry. The term is used to i
describing a person who is deemed in- i
capable of consenting to a sexual act. s

Subsection (5) describes a person as v
oeing mentally incapacitatol'' when t
he is rendered temporarily incapable v
ot appraising or controlling his con- h
duct as a result of the influence of a o

- — acontrolled or intoxicabng substance
admmistered to him without his con
sent or as a result of any other act
committed upon him without his con
sent. It is not necessary tliat the de-
tondant administer or cause the con
trol!^ or intoxicating substance to be
administered to the victim. It is suf
ficient that it was administered by

a joint bout of dnnldng or using con-
- trolled substances. The victims lack of
5 con^ is essential. When a person is

rendered completely unconscious by
such ^ incapacitating substance, that
coition is describe by the teim
physi^Hy helpless" as opposed to the

use OT the term "ment^y incapacd-
teted to describe a person who~is
deemed incapable of consenAing to a
sexual act.

Under Subsection (6) a person who
is uncoiKcious or for any other reason
is physioaHy unable to comnmnioate
i^lingness to an act is deemed
physically helpless." This would in

clude the situation where a person is
m a deep sleep as a result of barbitu
rates, uncon^ous because of exces
sive alcohol consumption, or a tot^
paralvtic. Here again, the defendant
must knowingly take advantage of this
si^ation, and he may raise the defense
which is set forth in Section 1110. The
team is used in describing a person
who is deemed incapable of consent
ing to a sexual act, but the condition
of being "physically helpless" is an
aggravahng factor in rape, sodomy and
sexual abuse.

Subsection (2) defines "forcible com
pulsion as physical force that over
comes an earnest resistance. The term
also includes a threat, express or im-
phed, that overcomes earnest resistance
by placmg a person in fear of immedi
ate death or physical injury to him-

«- ''k
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§ 1105

seH or to another person or in fear
that he or another person will be im
mediately kidnapi>ed. The tlireat must
be communicated, and it must be ^e
cause of the submission. The defini
tion does not require that the victims
fear be "reasonable." One who takes
advantage of a victim's unreasonable
fears of violence should not escape
punishment any more than the s\vind-
ler who cheats gullible people by false
statements which they should Imve
found incredible. The definition ex
tends the concept of "forcible compul
sion" to include threats that place the
victim in fear of immediate death or
physical injiuy or kidnapping not only
of himself but also of another person.
For example, such other person would
obviously include tl^e victims child,
escort or fiance. Extending this wn-
cept beyond the victim's immediate
family to include "another person"
broadens the present law. As the re-
laitionship becomes more tenuous, the
factfinders must determine whether
the threatened harm was in fact the
cause of the victim's submission.

In brief, a person is not deemed

"forcibly compelled" to svhmA
sexual act unless there is
force sufficient to overcome i
resistance," or intimidation invol\^^^
a threat of physical injury or
ping. The phrase "earnest
requires more than token ^tial;
sistance but less than a showteg ;
the victim was physically incapable^^^i'
additional struggle against his,
ant. Where additional struggle
obviously be useless and dange«M |̂,
the failure to struggle should not.-sg^fe
solve the accused. Force falling
of these standards, while possiblyjj^g .
tablislunff some fonn of assault •
excion, does not render the
submission nonconsensual for purjs^^^^p
of a sex crime prosecution baSe(^g^. ,
"forcible comptilsion." Thus, |
victim submits to a sexual
of a threat made by the <5efenMp|̂ g«
expose atheft that the victim 1|
viously committed or to disclose
illicit sexual relationship or \
close a mortgage or to cost the
his )ob, the victim has not boon '%ci^
ibly compelled" within the meaiaiftg 4'
this definition.

Sec. 1105 Sexual Offenses: Lack of Consent

(1) Whether or not specifically stated, it is an element of evey
defined in this chapter that the sexual act was commibed
consent of tiie victim.

(2) Lack of consent results from:
(a) Forcible compulsion; or
(b) Incapacity to consent; or
(c) If the offense charged is sexual abuse, any circumstanc^
addition to forcible compulsion or incapacity to consent mwhicft
the victim does not expressly or impUedly acquiesce in the
conduct.

(3) Aperson is deemed incapable of consent when he is
(a) Less than 16 years old; or
(b) Mentally defective; or
(c) Mentally incapacitated;
(d) Physically helpless.
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tliis chapter that tlie sexual act was omy™The\tt^ ^

TviS ifS et^ertTS of
fense. Since -lack of^Lnt- is JZ . f prohibited con-
coninion denominator for all of the he 1° "T' c^ would not
cn-mcs prohibited by to ^,er sS ^
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(rtlcn1;e*^Hm is'̂ ^orTibly compelled" to <;iiKTnit. ^ /••\ i" public place. Accordin?-
when, regardless of actual' ^ui« "h (2)(c)^the concept of
cence. the victim is deemed bv W tn • ^ ^ consent is extended to
be "incapable of ^
Subsection (2) provides tlift lof^lr ^ ^ e^essly or impliedly ac-
tors: (i) "forcible compulsion" as that diHn^^ ?•
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§ 1115

Commentary

Section 1110 refers to a prosecution
for an offense under this chapter in
which the vi<tim is deemed incapable
of oonsenting solely because he was
less than 16 years old, mentally defec
tive, mentally incapacitated or physic
ally lielpless. In such prosecutions, it
is a defcj^se that the defendant at tlie
time he engaged in the conduct con
stituting the offense did not know of
the facts or conditions responsible for
such ijicapacity to consent.

The prosecution is not required af
firmatively to establish knowledge of
imapacity to consent because this
would place an unduly he^vy burden
on the state. The defendant must
raise lack of knowledge of the particu
lar condition as a dd^ense. For ex
ample, if tlie victim had an established
but not marked mental retfu-dation and
the defendant was unaware of such
condition, he should be given an op
portunity to exculpate himself by as-
s€5rting that fact as a defense. TTae
statute does not expressly require that
the mistake be "reasonable." Smce the
acCTised must raise the defense and
since usually there is no source of in
formation about his mistake other than
the accused himself, this means that as
a practical matter the accused will

need to take the stand to testify in
his own behalf. At this point the fac^.
finders should be competent to judge
his credibility, so that no exjyrees re
quirement of "reasonable mistake" is
necessary.

This position appears to be consist
ent with present Kentucky law whidi
in a prosecution for rape of an insane
person or idiot requires diat the ac
cused know and take advantage of
that fact. Wilson v. Commonwealth
160 S.W.2d 649 (Ky. 1942). However^
Section 1110 provides a defense for mis
take as to the age of the victim. Present
Kentucky law doesnot providefor sucfc
a defense.

In any prosecution for an offense
under this chapter in which the victim
is deemed "incapable of consent" be- ^
cause he is less Aan 16 years old, evi
dence relating to prior unchastity on
the part of ihe victim shall not be adr
missible in mitigation of the offend
charged. This determination is con
sistent with present Kentucky law.
However, in any prosecution uod'^
this chapter in which the victim is 16
or older, evidence of prior unohasti^ .
on tiie part of the victim would be adi/0 -
missible on the question! of consent.

•1115 IRape in the First Degree|
(1) A person is guilty of rape in the first degree when:

(a) He engages in sexual intercourse with another person by -
forcible compulsion; or

He engages in sexnial intercourse with another person who is
incapable of consent because he:

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Rape in the first degree is aClass Bfelony unless the victim is^^
under 12 years old or receives a serious physical injury in wliich case:#-
it is a Class A felony.
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Sec. 1116 Rape in the Second Degree

§ 1117

(1) A person is guilty of rape in the second degree when, being 18
years old or more, he engages in sexual intercourse with another
person less than 14 years old.

(2) Rape in the second degree is a Class C felony.

Sec. 1117 Rape in the Third Degree

(1) A person is guilty of rape in the third degree when:
(a) He engages in sexual intercourse with another person who is
incapable of consent because he is mentally defective or mentally
incapacitated; or

(b) Being 21 years old or more, he engages in sexual intercourse
with another person less than 16 years old.

(2) Rape in the third degree is a Class D felony.

Commentary

Rape under present Kentucky law
consists of two stated degrees (rape
of child under 12 and rape of fem^e
over 12) and one implied degree
(carnal knowledge of a female cmild
under 18 with her consent or of a mafe
child under 18). Sections 1115, 1118,
1117 and 1130 divide the crime into
three stated degrees (first, second or
thirddegree rape) and one implied de
gree (sexual misconduct). Although
siibstantively the crime of rape has not
been changed, this revision achieves
a more equitable formulation of the
elements of each degree with a con
sonant equity of punishment.

Rape in the first degree: Section
1115 presents three factual situations
in which an accused is deemed guilty
of rape in die first degree. Sectitm
lH5(l)(a) prohibits sexual inter-
coui'se with another person by forcible
compiJsion as that term is defined in
Section 1100(2). The essential element
ufKler Subsection (l)(a) is the use
of force. Force is not restricted to

physical force but includes a threat
th^ overcomes earnest resistance and
places the victim in fear of immediate
death, physical injury or kidnapping of
himself or another peason- TTie ages
of the defendant am the victim are
immateral. Except in cases of statu
tory rape, evidence of the victim's
prior -unchastiity is relevant and ad
missible on the question of consent.

Section 1115(1) (b) (i) prohibits
sexual intercourse with a person who
is incapable of consent by reason of
being physically helpless as that term
is defined in Section 1100(6). The es
sential element under Subsection (1)
(b)(i) is that the victim must be phy
sically helpless. Force is not an es^ntial
element of this offense, and ^c ages of
the defendant and tlie victim are im
material. The victim is statutorily in
capable of consent; therefore, evidence
relating to the victim's prior imchastity
would not be relevant or admissible.
However, it is a defense under Section
1110 that the defendant at the time he
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engaged in the sexual intercourse did
not Imow of the facts or oonditiorks res
ponsible for the ph) sical helplessness.

Section 1115(l)(b) (ii) jwohibits
sexiial intercoiirse with a person who
is less tlian 12 years old. Tlie mere act
of sexual intercourse \vith a child under
12 completes the offense. Tlie age of
the defendant is immaterial, but the
victim must be less tlian 12 years old.
Conduct of tliis character is so dangear-
ous to tlie child that ses-ere penalty is
imposed. Neither tlie use of force nor
die lack of coment need to be proved
by the state. The victim is stafetorily
incapable of consenting, and evidence
relating to tlie victim's prior unchastity
is not relevant or admissible. However,
mistake as to age is a defense under
Section 1110.

Rape in the first de^ee is classified
primarily as a Class B felony; tliis is in
line with the other modem codes.
However, where the victim is under
twelve or receives a serious physical
injiuy, Section 1115(2) increases the
penalty to a Class A felony.

Section 1115 will make little sirb-
stantive change in present Kentucky
law. The penetration requirement is
the same, ^od no corroboi^ation is re
quired. Ho\vever, Section 1110 allows
a defense tliat the defendant at ^e time
he engaged in the sexual intercourse
did not know of the facts or conditions
responsible for the victim's incapacity
to consent, including age.

Rape in the second degree-. Section
1116 presents anodier form of statutory
rape. This pro%ision prohibits sexu^
intercourse between a defendant who
is 18 years old or more and a victim
who is less than 14 years old. Under
Section 1116 the ages of both the de
fendant and the victim are material.
The defendant must be at least 18
years old. The victim must be 12 or 13
yeaj-s old, therefore statutorily in-
caj^able of consent. Evidence relating
to the victim's prior imchastity is not
relevant or admissible. Force is not an
essential element of iJiis offense. Under
Section 1116 the victim is not mentally
defective, mentally incapacitated or
physically helpless. However, it is a

feiiii®

defense under Section 1110 that tJie
defendant did not know that the viob'm '
was less tlian 14 years old.

If the victim is less than 12 yearsold,
such conduct constitutes rape in die •
first degree. If the victim is 14 or 15
years old and the defendant is 21 yeaj^ /
old or more, the offense constitutes
rape in tlie third degree. If the defen«
dant is less than 18 years old and th© .
victim is 12 to 15 years old or if tive
defendant is 18 to 2^ years old and the
victim is 14 or 15 years old, the cxsi- t
duct constitutes sexual misconduct.

Section 1116 nmkes little suibstanti\'e •
change in present Kentucky law. "Hie ^
victim is statutorily incapable of pon- •
sent, and evidence relating to the
tim's prior unchastity is not admissiW©.
Force is not an element of diis offcaise
and need not be estaiblished th®
s^e. However, Section 1110 provid(^aj
defense for mistake as to age.

Rape in fh-e third degree: Sed^^T
1117(1)(a) prohibits sexual intmx>ii '̂^
with another personwho is incapable
consent because he is mentally defec-
tive as that term is defined in SecUon
1100(4) or because he is mentally in-,
capacitated as that term is defined m '
Se^on 1100(5). The victim is statu
torily incapable of consenting.
fore, evidence relating to the vic^t^
prior unchastity is not admissible llic
ages of the defendmit aind tiie vid^
are immater^. Force is not an ^
ment of this offense, and the vic^m
need not be physically helpless. Und-T
Section 1110 it is a dwense that the de
fendant at the time he engaged in the
sexual intercourse did not know the
facts or conditions responsible for the
victim's mental defect or mental in
capacity.

Section 1117(1) (b) prohibits sexujj
intercourse between an actor who is 21
years old or more and a victim who is
less than 16 years old. The difference
in age present in this situation is sub
stantial enough so that intercoms of
this nature should be escalated froni
sexual misconduct into the rape cat^ f
gory. The ages of both the dCTendant
and the victim are material. The de
fendant must be 21 years old or

* •
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the victim 14 or 15 years old. The vic
tim is statutorily incapable of con
senting; tlierefore, evidence relating to
the victim's prior unchastity is not
admissible. Force is not an essential
element of this offense, nor is the fact
diat the victim is mentally defective,
mentally incapacitated or phvsically
helpless. However, it is a defense im-
der Section 1110 that the defendant at
the time he engaged in the sexual in
tercourse did not know that the victim
was less than 16 years old.

If tlie victim is less than 12 years
old, such conduct constitutes rape in
tlie first degree. If the victim is less

than 14 years old, such conduct con
stitutes rape in the second degree.

Section 1117 makes some significant
ciianges in present Kentucky law. The
age of consent is reduced to 16. When
the victim is deemed incapable of con
sent by statute, evidence relating to the
victim's prior imchastity is not admis
sible as a mitigating factor as is allowed
under certain eolations by present
Kentucky law. However, it is a defense
imder Section 1110 that the defendant
at the time he engaged in tlie sexual
intercoiu'se did not know the facts or
conditions responsible for the victim s
incapacity to consent.

Sec. 1120 Sodomy in the First Degree

(1) Aperson is guilty of sodomy in the first degree when:
(a) He engages in deviate sexual intercourse with another person
by forcible compulsion; or
(b) He engages in deviate sexual intercourse with another person
who is incapable of consent because he; _

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Sodomy in the first degree is a Class Bfelony unless the victim is
under 12 years old or receives a serious physical injury in which case
it IS a Class A felony.

Sec. 1121 Sodomy in the Second Degree j
(1) Aperson is guilty of sodomy in the second degree when, being
18 years old or more, he engages in deviate sexual intercourse with
another person less than 14 years old.

(2) Sodomy in the second degree is aClass Cfelony.

Sec. 1122 Sodomy in the Third Degree

(1) Aperson is guilty of sodomy in the third degree when:
(a) He engages in deviate sexual intercourse with another person

-

-a.i-
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who is incapable of consent because he is mentally defectives
mentally incapacitated; or
(b) Being 21 years old or more, he engages in deviate sexual inter
course with another person less than 16 years old.

(2) Sodomy in tlie third degree is a Class Dfelony.

Commentary

The structure of the stated and i.i>- Sodomy in the fifj^gree:
pUed degrees of sodomy i>ara)lel the 1120 presents tliree fa^ua siti.ah<^
ftated and ImiiUed degrees of rape, which adefendant
The age factors and t>-p<s of consensxial in the first degree. Section llM(l) (a) .;incaiicityai-epreseniidinanidenHcal prohibits devate serial
strurture ™th identical penalties. ™th anotliCT person ;by

The essence of sodomy is "deviate pulsion as ftat tmn is definrf m^-
sexual intercourse" as that tenn is de- tion 1100(2). The ^smh eemert;
fined in Section 1100(1). Although the under S^eetion (1) (a) « the "S® of'
primary concern is widi homosexual force. 'Hie ages of defei^rt airf
rontacts, die definition of deviate tlie victim cffe inmat^.
sexual intercourse includes nonvaginal cases mwkch t^ victim is ^
heterosexual int^urse odier tlian be- 16 ye^ oM,
tween simises. Sections 1120,1121 and victims pnor unc^t^s admisabta _1122 are designed primarily to prohibit on the qu^n <»n^. .
criminal homosexual activ-ities based on Section 1120 (1) (b) (i)
compulsion or perpehatsd on a young viate sexual interanirse wrth^a person
ing the deviate sexual advance. A
violent homosexual assault is as danger
ous to the victim as a heterosexual at
tack. A homosexual attack on an in
toxicated or physically helpless person
produces ihe same artger and re
sentment as doesa heterosexual assault.
There is as much need to protect a
mental incompetent against homosexual
or otherwise aberrant contact as against
heterosexual contact. Further, homo
sexual activity with a child going
through the transition from prepubertal
sexuality to mature sexual adjustment
exposes him to much greater danger
of lasting psychological damage than
does a hetei-osexnal contact, except per
haps for anincestuous relationship.

The code does not penalize con
sensual sodomy. There is no more rea
son to \>enalize private, consensual
homosexual acts b^ween adults than
there is to penalize private, consensual,
nonmarital heterosexual intercourse be
tween adults. However, any act of this

I. »!.' 1.1

of being physically helpless as
term is &!fin€d in Section 1100(6).
essence of Subsection (l)(b)(i)
victim's ^physical condition. Forp^:.^v:,v
not an essential element. The
the defendant ^id the victim
material. The victim is statutor3y^^^g
capable of consent; therefore, evid^^raK;.
luting to the victims prior
is not admissible. However, it is
fense under Section 1110 that tl'ie c^.
fendant at the time be engaged in ifce ^:
deviate sexual intercourse did not know
the facts or conditions resix)nsible for
the victim's physical condition.

Section 1120 (l)(b)(ii) :prohibits
deviate sexual intercourse with a person •
who is less than 12 years old. This pro^ •
vision creates a form of statutory
sodomy. The age of the defendant is
immaterial, but the victim must be less
than 12 years old. Force is not an
ment of this offense. This victim is
statutorily incapable of consent; th^-
fore, evidence relating to the victims

' - - ^ . .1 T _ TT_^.tween auuiLb. iiuwcvci, tu.i^ — . .. tt^w

nature committed in public would con- prior unchastity is not
sHtute disorderly conduct. ever, mistake as to age is a detecse
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under Section 1110. Such activity with
a pre-pubertal child involves such great
lUmger of lasting psychological damage
tliat it deserves a severe penalty.
Sodomy in the first degree is a Class B
felony unless the victim is under twelve
or receives a serious physical injury in
which case the penalty is increas^ to a
Class A felony.

Soction 1120 will make significant
changes in present Kentucky law. Pri
vate, consensual acts of diis nature ibe-
tween adults are not prohibited by the
code. Under present Kentucky law,
consent is not a defense; die one
consenting is considered to be an ac
complice. Under the code consent is
relevant only in first degree sodomy
in\-oKing forcible compul.«non. Other
wise, if the act falls within the purview
of one of the three degrees of sodomy,
tlie victim is statutorily incapable of
consent. Under the code the one con
senting is not treated as an accomplice.
Under present Kentucky law, pene
tration of the mouth is not sufficient.
By definition, the code includes oral
copulation. Corroboration is not re
quired by present Kentucky kw and is
not requii^ by the code.

Sodomy is the second degree-. Section
1121 constrtutes another form of statu
tory sodomy. This section prohibits de-
\iate sexual intercourse bet^A^en a de
fendant who is 18 years oH or more
and a victim who is less than 14 years
old. The ages of the defendant and the
victim are essential. The defendant
must be at least 18 and the victim must
be less than 14 years old. Force is not
an essential element of this offense. The
N-ictim is statutorily incapable of con
sent; therefore, evidence relating to the
victim's prior unchastity is not admis
sible. However, it is a defense under
Section 1110 that the defendant did not
know that the victim was less than 14
years old.

If the victim is less than 12 years old,
the conduct constitutes sodomy in the

first degree. If die defeiKJaiit is less
than 18 years old and the victim is 12
to 15 years old, the conduct constitutes
sexual misconduct.

Sodomy in the third degree: Section
1122(l)(a) prohibits deviate sexual
intercoms with another pei^n who is
incapable of consent because he is men
tally defective or mentally incajjacitat-
ed as those tenns are defined in Section
1100(4) and (5). The essence of Sub
section (l)(a) is the victim's mental
defect or mental incapacity. The ages
of die defendant and the victim are
immaterial. Force is not an essential
element of the offense. The victim is
statutorily incapable of consent. How
ever, it is a defense under Section 1110
that the defendant at tJie time he en
gaged in die deviate sexual intercourse
did not know the facts or conditions
responsible for the victim's incapacity
to consent.

Section 1122(l)(!b) prohibits de
viate sexual intercourse 'between an
actor who is 21 years old or more and
a victim who is less than 16 yeare old.
The ages of both the defendant and the
victim are essential. The defendant
must be 21 years old or more and the
victim must 'be less than 16 years old.
Force is not an element of this offCTtse.
The victim is statutorily incapable of
consent. However, it is a defense under
Sectwn 1110 diat the defendant at the
time he engaged in the devkte sexuai
intercourse did not know that the vic
tim was less than 16 years old.

If the victim is less than 14 years old,
the conduct constitutes sodomy in die
second degree. If the victim is less
than 12 years old, the conduct con
stitutes sodomy in the first degree. If
the defendant is 18 to 20 years old and
the victim is 14 or 15 years old or if the
defendant is under 18' years of age and
the victim is 12 to 15 years old, then
the offense constitutes sexual miscon
duct.
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Sec. 1125 1^ Sexual Abuse in the First Degree J

(1) Aperson is guilty of sexual abuse in the first degree when: >^8
(a) He subjects another person to sexual contact by forcible com-
pulsion; or

(b) He subjects another person to sexual contact who is incapable
of consent because he:

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Sexual abuse in the first degree is a Class Dfelony. ^HS

. 1126 Sexual Abuse in the Second Degree

(1) Aperson is guilty of sexual abuse in the second degree whepl^^S
(a) He subjects another person to sexual contact who is incap^^^H
able of consent because he is mentally defective or "lentally^^H
incapacitated; or

(b) He subjects another person who is less than 14 years old
sexual contact. ,

(2) Sexual abuse in the second degree is a Class Amisdemeanbr»;-^^3

Sexual Abuse in the Third Degree

(1) Aperson is guilty of sexual abuse in the third degree when:
(a) He subjects another person to sexual contact without tie?
latter s consent. I

(b) In any prosecution under this section, it is a defense that: ^
(i) The other person s lack of consent was due solely to in- S
capacity to consent by reason of being less than 16 years old; '1
and

(ii) The other person was at least 14 years old; and
(iii) The actor was less than 5 years older than the other
person.

(2) Sexual abuse in the third degree is a Class B misdemeanor.
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Commeotary

The tliree degrees of sexual abuse ly he
contained in Sections 1125, 1126 and Sectic
1127 rouglily parallel the stnictiire for under
rape and sodomy. The offenses apply tim's
to both adults and cliildren. Presently not ar
tlie proscribed l^eliavior when com- and tl
inittod uix)n an adult is generally pro- victim
sccuted undei' an assault provision, statuti
llowevei-, under the code an actual ever, ;
physical injury must be infhcted to con- that t
stitute an assault. Since the conduct gaged
dealt widi in the offense of sexual know
iihuse seldom results in physical injuiy, sible 1
a gap would exist if this conduct were ness.
not proscribed, Thus, these three sec-
tions constitute a special codified sexual contac
assault. ]2vea

Sexual abuse is Ixisccl on "sexual con- any a)
(act" as that tenn is defined in Section than ]
1100(7). An actual touching must oc- ment
cur. Indecent projwsals or obscene statute
gestures would constitute disorderly ever, r
conduct or harassment. der Se

"Lack of consent" is an element of P|-^
each degree erf sexual abuse. However, decent
in a prosecution for sexual abuse the other"
tei-m "lack of consent" has a broader womai
inearking than in a prosecution for rape abuse
or sodomy. "Lack of consent" in any of thes
prosecution for sexual abuse includes contac
any circumstances in addition to "for- betwe<
cible expulsion" or "incapacity to howev
consent in which the victim does not age of
expressly or impliedly acquiesce in the incapa'
actor's conduct. '

Sexual abuse in the first degree-. Sec- 16.
tion 1125 presents three factual situa- The

ly helpless as that term is defined in
Section 1100{6). The essential element
under Subsection (l)(b)(i) is the vic
tim's physical lielpiessness. Force is
not an e.ssential element of this offense,
and the ages of tlie defendant and the
victim are immaterial. The victim is
statutorily incapable of consent. How
ever, it is a defense under Section 1110
that the defendant at the time he en
gaged in tlie sexual contact did not
know of the facts or conditions respon
sible for the victim's phvsical hclpless-

Section 1125(l)(bXii) prohibits sexual
contact with a person who is less than
12 years old. The defendant may be of
any age, but the victim must be less
than 12. Force is not an essential ele
ment of this offense. The \ictim is
statutorily incapable of consent. How
ever, mistake as to age is a defense im-
der Section 1110.

Present Kentucky law prohibits "in
decent or immoral practices with an
other" and "taking or detaimng a
woman against her will." The sexual
abuse provisions preserve the essence
of these offenses. Nonconsensual sexual
contact is prohibited except for petting
between contemporaries. The offense,
however, is graded according to the
age of the victim, the reason for the
incapacity to consent, and the use of
force. The age of consent is lowered to
16.

The essence of "detaining" would
tions m which a defendant is guilty of be preserved except that sexual abuse
.•sexual abuse in the first degree. Section requires an actual touching. The con-

cept of detention by implied threat of
force is preserved by the definition of
forcible compulsion in Section 1100(2),
and die use of force per se constitutes
sexual abuse in the first degree. No
corroboration is required. However,
the defense of mistake under Section
1110 would appear to change present
Kentucky law.

1125(l)(a) prohibits sexual contact with
another person by forcible compulsion
as that term is defined in Section 1100
(2). The essential element under Sub
section (l)(a) is the use of force. The
ages of both the defendant and the vic
tim are immaterial. Except when the
victim is less than 16 years old, evid
ence relating to the victims prior im-
chastity is relevant and admissible on
(he issue of consent.

L ,, "26(l)(a) prohibits sexual con-^fction 1125(lXb)(i) prohibits sexual tact with another i>erson who is incan-
contact with a person who is incapable able of consent because he is mentally
of consent by reason of being physical- dcfecHve or mentally incapacitated as
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those temis are defined in Section 1100
(4) and (5). The essential element un
der Subsection (IX^^) is the victims
mental defect or mental incapacity.
Tlie ages of the defendant and the vic
tim are immaterial. Force is not an
element of this offense. The victim is
statutorily incapable of consent. Ho\v-
ever, it is a defense imder Section 1110
that tlie defendant did not know of
the victim's mental defect or mental in
capacity.

Section 1126(l)(b) prohibits sexual
contact with a person less tlian 14
years old. The age of the defendairt is
immaterial, but the victim must be less
than 14 years old. Force is not an
element of this offense. Tlie victim is
statutorily incai>able of consent. How
ever, mistake as to age is a defense
under Section 1110.

Sexml abuse in the third degree:
Section 1127 prohibits any nonconsen-
sual sexual coDtact. Sexual contact is
defined in Section 1100(7). Force is not

an element of tliis offense. The agf^
of the defendant and tlie victim, arovr^
immaterial. Except in prosecutions ^ ' <
which the victim is less than 16 ye^
old, evidence relating to the viotims
prior unchastity is relevant and admis^
sible on the issue of consent.

Section il27(l)(b) sets foith a de.. -
fense when three factors are preseiH:
(i) the victim is statutorily incapable of
consent becausehe is less than 16years ^
old; (ii) the victim is at least 14 year$
old; and (iii) the defendant is less th^
5 years older than tlie victim.

The purpose of tliis defense ii to
exclude petting betNveen contempor^ -
aries from criminal sanctions. In tiiis
area private morals must be reli<»d
upon to regulate personal beha^^p^,^,
and criminal sanctions are iitaj^i^ "
priate to punish a breach of
law. The defense would apply
the contact was heterosexual or |ji
sexual.

Sec. 1130 Sexual Misconduct

(1) Aperson is guilty of sexual misconduct when he engages in $
intercourse or deviate sexual intercourse with another person
the letters consent. " . ^.

(2) Sexual misconduct is a Class A misdemeanor.

Commentary

Section 1130 represents the basic
crimes of rape and sodomy and, there
fore, includes all of the higher degrees
of each of these crimes. Section 1130
provides a useful plea-bargaining tool
for the prosecutor in certain cases even
though some degree of forcible com
pulsion orincapacity to consent may be
present.

But the basic purpose of Section 1130
is to preserve the concept of siatutory
rape and statutory sodomy. When read
in conjunction with Sections 1115-17
and 1120-22, Section 1130 is designed

primarily to prohibit noncons^isudm
sexual intercourse or deviate sexual,ti->^
tercourse under two circunTsta!nce8:.^i).^ p
when the victim is 14 or 15 and
defendant is less than 21; or (ii) when 7^
the victim is 12, 13, 14 or 15 and
defendant is less than 18 years of age,
In this context the ages of the defend
ant and the victim are critical. Force h
not an element of this offense. TliC .j
victim is statutorily incapable of c(Mi-
sent. However, mistake as to age.i?
defense under Section 1110.

The purpose in denominating



i ^ ^offense. Tlie
claJii^nd the victim are^^^"
Except in prosecutions in;^^
3tim is less than 16 ycare
• relating to the victims 'w'
ity is relevant aiKi admis-
<sue of consent.

27{l)(b) sets forth a de- /
hree factors are preseitf ^
is statutorily incapable of
ise he is Jess than 16 yaaxs^^
ictim is at least 14 years „-r
the defendant is less tJian -.t
than the victim.

se of this defense is to ^
ng between coivtempdr-
minal sanctioiis. In iiiis -
morals must be relied >

ulate personal behavior, '
sanctions are inapprxj- i

sh a breach of the moral ;
•nse would apply whethta*
as heterosexual or hom(^i.^l

an he engages in
another person withouk^fe

prohibit nonconsensiid^w
rse or deviate sexual
r two circumstances:

m is 14 or 15 and the^^E
5S than 21; or (ii) when^p
2, 13, 14 or 15 and ^e^iKi

•ss tlian 18 years of age
the ages of the defend-

tim are critical. Force u
t of this offense.
torily incapable of c<mi-'̂
•, mistake as to age is
Section 1110.

in denominating suc|̂ ^®:

coivduct between persons within the
specified age groups as sexual miscon
duct ratlier than rape or sodomy is to
eliminate an undesirable stigma. In
such caies the defendant may well
lu\e been persuaded by the "victim" to
engage in the proscribed conduct. It
seems unnecessarily harsh to have a de
fendant within the prescribed age
limitation who has been convictetl of
such a statutory offei^se to bear a
criminal record labeliiig b'm as a
"rapist" or "sodomist." Section 1130

§ 1135

takes a more realistic approach to tlie
penalty imposed wliile at the same time
prohibiting the undesirable conduct.

If the accused is 21 or over and the
victim K less than 16, the offense con
stitutes thii-d degree raj>e. If the ac
cused is IS or older and the victim is
under 14, the offense constitutes second
degree rape. Any sexual intea.'coiu'se
with a person less than 12 years old
constitutes first degree rape regardless
of the age of the accused.

Sec. 1135 Indecent Exposure

^ IS guilty of indecent exposure when, with intent to arouseor gratify sexual desire of himself or of any person other than his
genitals under circumstances in which he knows

his conduct is hkely to cause affront or alarm.

(2) Indecent exposure is a Class B misdemeanor.

Commentary
S^on m5 prohibits any exposure occurs. For example, aperson standingof the genitalia done with intent to nude before a window in his privatf

arouse or ^tify the actor's sexual de- apartment which is adjacent to Helt
mt '^T ™^ ^ sidewalk would faU withinnot circumstances in the purview of Secbon 1135 On the
which ^ Ws his act will probably otW hand, a couple in a^iS
cause affront or alarm. Thus, three ele- on a lonelv com^ T
ments must be sliown: an p.CTw«,r^ would prob-ments must be sliown: (i) an exposure
of the genitalia; (ii) intent to arouse or
gratify the sexual desire of the actor or
of anotlier person to whom he is not

ably be excluded.

Exhibitionism is an emoti<mal illness
resulting in compulsive behavicw, It is

. l_ -ii •

or anouier person to whom he is not m compulsive behavicw, It is
married (an inadvertei>t or accidental ^"^tionable whether penal sanctions
exposure is excluded); and (iii) kiK)w- effective in controlling this illness,
ledge that under the circiunstances his 3'̂ ® offense is penalized in ChaiDter 11
conduct is likely to cause affront or because the resulting social liarm is suf-
alarm. ficiently serious to warrant penal sanc-

Under Sec-tion 1135, it is not the
Under present Kentucky law inde-

to Jh .f alarm cent exposure is treated as a common
crimii^Stv The ^ " prosecuted under acnmimiitv. rhc offense can be com- municipal ordinance Section n '̂5mmed many pla« where the conduct merely^odifies thirprohiSon H
may re^onably be expected to be tion 1135 would also replace KRS 4.-^?

Sis-
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§ 1030

existing law and the provisions of this
code is that the existing provisions do
not conceptually distinguish between
ll\reats used for purposes of theft and
those used for other purposes. In this
code, threats \ised for purposes of theft
are proscribed by Se^on 1535 while
threats used for other purposes are cov
ered by Section 1030.

There are several special interest
statutes that presently deal vwth direat-
ening conduct of limited types. Ex
amples are KRS 433.310 (Enticing an
other to breach contract to labor), KRS
433.380 (Hindering transportation by
coercion, intimidation, trespass), and
KRS 435.250 (Sending threatening
letter). Absorption of these statutes
intothe more general provisions of Sec
tion 1030 should increase their utility
and make unifarmity in application
possible.

The princrpal statutes that are re
placed by Section 1030 are KRS
435.260 (Demand of thing of value by
menace or threat of violence), KRS
435.270 (Blackmail), and KRS 435.280

(
(Oral threat similar to blackmail).
While the first of these statutes is
principally a theft by ejctortion statute,
its u.se of the phrase "anything else of
value" leaves open die possibility of
a' broader use. The main defect in this
offense is in its limitation of the types
of prohibited direats to only threate
of violence. Blackm^, as defined in
KRS 435.270, provides sanctions for
threatening conduct that is used to
illegally gain property or to procure
any wrongful act. It may be com
mitted w^th threats to do injury, to
accuse of crime, to publish any libel,
or to expose any disgrace. The major
defect in this statute is its requirement
that the threat 'be in writing. The
third offense, contained in KRS
435.280, is defined to coveroral threats
but at die same time is restricted to the
"theft by extortion" situation. Seohon
1535, in its defimtion of theft by extor
tion, and Section 1030, in its definition
of coercion, substantially alter these
provisions by proscribing all forms of
threat that vwurant criminal punish
ment.

(
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Chapter 11. Sexual Offei^ses

E>efinition of Terms
Sexual Offenses: Ijack of Consent
Sexual Offenses: Defense
'Raipe in the First Degree
Rape in the Second Degree
Rairo in the Third Degree
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Sec. 1100 Defimtion of Terms

(

The following definitions apply in this chapter;
(1) "Deviate sexual intercourse" means any act of sexual gratificatif
between persons not married to each other involving the sex oxf^ -r
of one person and the mouth or anus of another.

(2) "Forcible compulsion" means physical force that overcomes ear.
est resistance or a threat, express or implied, that overcomes ear-
resistance by placing a person in fear of immediate death or t
injury to himself or another person or in fear that he or ai
person will be immediately kidnapped.

(3) "Marriage" means persons living together as man and wife ie-
gaxmess of the legd status of their relationship. Spouses living apa»'
imder a decree of judicial separation are not married to one ar^other
tor purposes of this chapter.

(4) "Mentally defective" means that a person suffers from a mc
disease or defect which renders him incapable of appraising
nature of his conduct. ®

(5) "Mentally incapacitated" means that a person is rendered te-
r^Iy mcapable of appraising or controUing his conduct as a r
ot the mfluence of a controUed or intoxicating substance adminis
to hmi without his consent or as a result of any other act comn
upon mm without his consent

\

(6) Thysically helpless" means that a person is unconscious or for
my other reason is physically unable to communicate unwillingness
to an act. ®
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(7) "Sexual contact" means any touching of the sexual or other intimate
ports of a person not married to the actor done for the purpose of
gratifying the sexual desire of cither party.

(8) "Sexual intercourse" means sexual intercourse in its ordinary
sense but is limited to sexual intercourse between persons not mar
ried to each other. Sexual intercourse occurs upon any penetration,
however slight; emission is not required.

Cross References

(1) "Controlled substance" is defined in Section 2900.
(2) "Defense" isdefined inSection 135.
(3) "He"is defined in Section 140.
(4) "Physical force" is defined in Secb'on 400.
(5) "Physical injury" is defined inSection 140.
(6) "Serious physical injury" is defined in Section 140.

Commentary

Subsection (8) states that the term
"sexual intercourse" is used in its ordi-
nary sense but is limited to acts of
sexual intercovirsc between persons not
married to each otlier. Any penetra
tion, however slight, is sufficient, and
emission is not required. Under this
definition, sexual intercourse may occur
without orgasm or complete penetra
tion of t!ie penis into the vagina.

Subsection (1) defines "deviate sex
ual intercourse" to include any act of
fellatio, cunnilitigus or anal inter
course. Such acts committed by per
sons married to each other are ex-
cUkIckI from this definition.

Subsection (7) defines the tenn
"sexual contact" as any touching of
the sexual or other intimate parts of a
person not married to the actor for the
purpose of gratifying the sex\ial de
sire of either ]>arty. An actual touch
ing is rc<|uired, but the contact need
not be directly witli the body. For
example, touching another person's sex
organs through clothing would be
within the purview of this definition.
The contact must be witli either tlie
victim or the actor but need not be
contact l)etween them. Thus, subject
ing another to sexual contact with a
third person or with an animal would
be covered bv this definition. The defi

nition requires contact with the sexual
or other intimate parts of a person not
married to the actor. Tliis would ob
viously include suchacts as the manip
ulation of genitals, distal penetration
of the vagina, and non-consenual fond
ling of a woman's breast; it would also
include such acts as removing a child's
undergarments. However, the touch
ing must be done for the purpose of
sexual gratification. Acts commonly
expressive of familial or friendly af
fection are excluded in order to avoid
criminal liability for an cwdinary kiss,
hug or pat which is as consistent with
overly-familiar friendship as with lust.
The definition would also exclude an
jnad\'crtent touching of the intimate
parts of another person.

Subsection (3) defines "marriage."
For the purix)se of this chapter, per
sons living together as husband and
wife arc considered married regardless
of the legal validity of their marital
status whereas spouses living apart
under a decree of judicial separation
are not considered to be married. This
separation, however, must be de jure
and not merely de facto. This pro
vision protects a spouse who is legally
separated from unwanted sexual ad
vances. Where the definition of the
offense excludes conduct with a

(
spouse, this shall not preclude convic
tion of a spouse as an accomplice in
a isexual act which he causes anotlier
person, not within the exclusion, to
perform. Thus, a husband who forces
his wife to have intercourse with an
other man may be convicted of rope.

Subsection (4) defines the term
"mentally defective" as a person who
suffers from a mental diM?aseor defect
which renders him incapable of ap
praising the nature of his conduct. The
phrase "incapable of appraising the
natxHpe of his conduct" means that the
person does not know that a sexual
act is being performed. In cases of
the nientailly ill, there must be a sub
stantially complete lack of judgment
and self-control resulting in substan-
tially complete incapacity. The defini
tion does not include a mental illness
or mental defect which makes the per
son more willing to participate or
whi(Ji upsets his moral values, nor
does it include the person whose in
hibitions are softened by tlie voluntary
consumption of alcohol. Present Ken
tucky law defines such incapacity as
being destitute of mind from infancy
or having such a weak or feeble mind
from birth as not to know right from
wrong or to be unable to resist the
suggestion of intercourse. Jones v.
Commonwealth, 159 S.W. 568 (Ky.
1913). Section 1100(4) does not sub
stantially changepresent Kentucky law
but rather states thesame abnormality
in language employed by contempo
rary psycWatry. The term is used in
describing a person who is deemed in
capable consenting to a sexual act.

Subsection (5) describes a person as
being "mentally incapacitat^" when
he is rend«-ed temporarily incapable
of appraising or controlling his con
duct as a result of the influence of a
controlled or intoxicating substance
administered to him without his con
sent or as a result of any other act
committed upon him without his con
sent. It is not necessary that the de
fendant adminLster or oan.se the con
trolled or intoxicating substance to be
administered to the victim. It is suf
ficient that it was admirastered by
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someone without the victim's conser.;
This might seem unduly harsh, but
under Section 1110 the defendniit rriay
raise the defense that at the time ha
engaged in the conduct cons\:tuting an
offense he did not know of the facts
and conditions responsible for such
incapacity to consent. While it not
necessary that the defendant admin
ister the incapacitating substamcc, he
must knowingly take advantage of the
situation before an offense is ojnn-
mitted. The definition is not intend(Kt
to include the innocent situation b;
which men invite women to drink mor*
than they should, nor it is int"
to cover the situation in whic
actor and the complainant eng;
a joint bout of drinking or usin^
trolled substances. The victim's lack o.
consent is essential. Wlien a person is
rendered completely unconscious by
such an incapacitating substance, that
condition is describe by die term
"physically helpless" as opposed to the
use of the term "mentally incapacd-
tated" to describe a person who is
deemed incapable of consenting to a
sexual act.

Under Subsection (6) a person w' »
is unconscious or for any oth-
is physically unable to cr
unwillingness to an act ; •
"physically helpless." Thi ' ;;
elude the situation where
in a deep sleep as a resuJ
rates, unconscious because
sive alcohol consumption, •~-
paralytic. Here again, th*
must knowingly take advanu.^^
situation, and he may raise the a».
which is set forth in Section 1110.
term is used in describing a per:*
who is deemed incapable of consent
ing to a sexual act, but the conditio-
of being "physically helpless" is
aggravating factor in rape, sodomy a7.
sexual abuse.

Subsection (2) defines "forcible com
pulsion" as physical force that
comes an earnest resistance. The
also includes a tlireat, expres? -
plied, that overcomes earnest resist,
by placing a person in fear o( imme
ate death or physical injury to 1
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self or to another person or in fear
that lie or another person will be im
mediately kiclnapj>ed. The tlireat must
be communicatetl, and it must be the
cause of the submission. The defini
tion does not require that tlie victim's
fear be "reasonable." One who takes
advantage of a victim's unreasonable
fears of violence should not escape
punishment any more than the swind
ler who cheats gullible people by false
statements which they should liave
found incredible. The definition ex
tends the concopt of "forcible compul
sion" to mclude tlireals that place the
victim in fear of immediate death or
physical injiuy or kidnapping not only
of himself but also of another person.
For example, sucl\ other person would
obviously include tlie victim's child,
escort or fiance. Extending this con
cept beyond the victim's immediate
family to include "another person"
broadens the present law. As the re
lationship becomes more tenuous, the
factfinders must determine whether
the threatened harm was in fact the
cause of the victim's submission.

In brief, a person is not deemed
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"forcibly compelled" to submit to a
sexual act unless there is physical
force sufficient to overcome "earnest
resistance," or intimidation involving
a threat of physical injury or kidnap
ping. The phrase "earnest resistance"
requires more than token initial re
sistance but less than a slewing tliat
the victim was physically incapable of
additional struggle against his assail
ant. Where ad<£tional struggle would
obviously be useless and dangerous,
the failure to struggle should not ab
solve the accused. Force falling short
of these standards, while possibly es
tablishing some form of assault or c<>
ercion, does not render tlie victim's
submission nonconsensual for purposes
of a sex crime prosecution based on
"forcible compulsion." Thus, when a
victim submits to a sexual act because
of a threat made by the defemlant to
expose a theft that the victim had pre
viously committed or to disclose a prior
illicit sexual relationship or to fore
close a mortgage or to cost the victim
his job, the victim has not ^been "forc
ibly compelled" within the meaning of
this definition.

Sexual Offense.s: Lack of Consent

(1) Whether or not specifically stated, it is an element of every offense
defined in this chapter that the sexual act was committed without
consent of the victim.

(2) Lack of consent results from:
(a) Forcible compulsion; or
(b) Incapacity to consent; or

(c) If the offense charged is sexual abuse, any circumstances in
addition to forcible compulsion or incapacity to consent in which
the victim does not expressly or impliedly acquiesce in the actor's
conduct.

(3) Aperson is deemed incapable of consent when he is;
(a) Less than 16 years old; or
(b) Mentally defective; or
(c) Mentally incapacitated; or
(d) Physicdly helpless.

(

!
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Commentary
Subsection (1) provides that it is an

element of every offense defined in
tins ohaptea: that tlie sexual act
committed without consent of the vic
tim. This is so whether or not the sec
tion defining the particular offense
specifically states thait nonconsent of
the •vdctim is an element of the of
fense. Since "lack of consent" is die
common denominator for all of the
crimes prohibited by this chapter. Sub
sections (2) and (3) seek to define it
with precision.
. Generally speaking, a sexual act is
commit^ upon a person "without his
consent" under two types of circum-
stanoos: (i) when the victim is "forc
ibly compelled" to submit; and (ii)
when, rega^less of actual acquies-
oenw, the victim is deemed by law to
be "incapable of consenting" thereto.
Subsection (2) provides tliat lack of
consent restilts from one of three fac
tors: (i) "forcible compulsion" as that
t^ is defined in Section 1100(2); or
(ii) "incapacity to consent" which is es
tablished by one of the four provisions
listed in Subsection (3); ot (iii) whore
the offense charged is sexual abuse,
^y circumstances in addition to "forc
ible compulsion' or "incapacity to
oonsent" in which the victim does not
expr^ly or impliedly acquiesce in the
actor's conduct.

Subsection (2)(c) is expressly limited
to the offense of sexual abuse. With
respect to this crime, the term "with-
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out consent" vs broadened bey<iTK! its
meafning as applied to rajje arKl sotl-
omy. The latter crimes axe committed
witii the victim's literal nonconseiit
only^when submission is accomplished
by "forcible compulsion" wlrich is
limited to physical force or intimidii-
tion. To restrict the proliihite*! ixyr.
duct to forcible compulsion would net
be adequate for the less serious "nTn<*
of sexual abuse which is designed
encompass not only genuinely forcibli
attacks but also all odier sexual '
vances taken without the victim's
quiescence. For e:rample, this woi...
include the taking of indecent libertie
in a crowded public place. Acoordi'
ly, in Subsection (2)(c) the con.- ^
"lack of actual consent" is extent
any circumstances in which t'
does not expressly or impliedly
quiesoe in the actor's conduct.

Subsection (3) sets forth four
ditions imder which a person isde
incapable of consenting to a sexuf
(i) die victim is less than 16 ye.
age; or (ii) the victim is mental!)
fective as that term is defined in S
tion 1100(4); or (iii) (iie victim is n>ei
tally incapacitated as that term is de-
fin^ in Section 1100(5); or (iv)
victim is physically helpless as
term is defined in Section 1100(C
person is "less than 16 ye^s old"
in the meaning of Subsection (3)(j.,
to and including the day before his
16th birthday.

Sexual Offenses: Defense

In any prosecution under this chapter in which the victim's
consent is based solely on his incapacity to consent becaus
less than 16 years old, mentally defective, mentaUy incapa
physically helpless, it is a defense that the defendant at th-
engaged in the conduct constitxiting the offense did not kn,.
facts or conditions responsible for such incapacity to consent.
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Commentary

Section 1110 refers to a prosecution
for an offense under tliis chapter in
which the victim is deemed incapable
of consenting solely becausc he was
less than 16 years old, mentally defec
tive, mentally incapacitated or physic
ally helpless. In suoli prosecutions, it
is a deferwe tliat die defendant at the
time he engaged in the conduct con
stituting the offense did not kno-w of
tlie facts or conditions responsible for
such incapacity to consent.

The prosecution is not required af-
fiarnatively to establish knowledge of
incapacity to consent because this
would place an unduly heavy burden
on the state. The defendant must
raise lackof krKAvIedge of the particu
lar condition as a defense. For ex
ample, if the victim had an established
but not marked mental retardation and
the defendant was unaware of such
condition, he should be given an op
portunity to exculpate himself by as-
^Jeirting tihat fact as a defense. The
statute doe-s not expressly require that
tlie mistake l^e "reasonable." Since the
acctised miL9t raise the defense and
siivoe usually there is no source of in
formation about his mistake other than
the accused himself, this means that as
a practical matter the accused will

need to take the stand to testify in
his o\vn behalf. At this point the faot-
finders should be oompetent to judge
his credibility, so that no express re
quirement of "reasonable mistake" is
neoessaay.

This position appears to be consist
ent with present Kentucky law which
in a prosecution for rape of an insane
person or idiot requires that tlie ac
cused know and take advantage of
tlia.t fact. Wilson v. Commonwealth,
160 S.W.2d 649 (Ky. 1942). However,
Section1110provides a defense for mis
take as to the age of tlie victim. Present
Kentucky law does not providefor such
a defense.

In any prosecution for an offense
under this chapter in which the victim
is deemed "incapable of consent" be-
caxisc he is less "man 16 years old, evi
dence relating to prior unchastity on
the part of the victim shaJl not be ad
missible in mitigation of the offense
charged. This determination is ocm-
sistent with present Kentucky law.
However, in any prosecution under
this chapter in which the victim is 16
or older, evidence of prior undiastity
on the part of the victim would be ad
missible on the qitestion of consent.

Sec. 1115 Rape in the First Degree

(1) A person is guilty of rape in the first degree when:
(a) He engages in sexual intercourse with another person by
forcible compulsion; or

(b) He engages in sexual intercourse with another person who is
incapable of consent because he:

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Rape in the first degree is a Class B felony unless the victim is
under 12 years old or receives a serious physical injury in which case
it is a Class A felony.

a-
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Sec. 1116 Rape in the Second Degree

(1) Aperson is guilty of rape in the second degree when, bej.ne 13
years old or more, he engages in sexual intercoiu^e with aiiother^
person less than 14 years old.

(2) Rape in the second degree is a Class Cfelony.

Sec. 1117 Rape in the Third Degree

(1) Aperson is guilty of rape in the third degree when:
(a) He engages in sexual intercourse with another perso . .
incapable of consent because he is mentally defective o? r ':n^aiiy
incapacitated; or
(b) Being 21 years old or more, he engages in sexua' ;nitercom4
with another person less than 16 years old.

(2) Rape in the third degree is aClass Dfelony.

v .S

Commentary
Rape under present Kentucky law

consists <rf two stated degrees (rape
of cliild under 12 and rape of female
over 12) and one implied degree
(oamoJ knowledge of a female child
under 18 with her consent or of a male
child under 18). Sections 1115, 1116,
1117 aiwj 1130 divide the crime into
three stated degrees (first, second or
ihird degree rape) and one implied de
gree (sexual misconduct). Although
substantively the crime of rape has not
been changed, this revision achieves
a more equitable formulation of die
elements <rf each degree vdth a con
sonant equity of punishment.

Rape in the first degree: Section
1115 presents iJiree factual situations
in which an accused is deemed guiltv
6f nape in the first degree. Section
1115(1) (a) prohibits .sexual inter
course viith another person iby forcible
compulsion as that term is defined in
Section 1100(2). The «wenlial element
under Subsection (l)(a) is the use
of force. Force is not restricted to

physical force but includes a threa.,
that overcomes eamcsst resistance an
places the victim in fear of ianmedj
death, physical injuiy or kidnapping
himself or another person. The agey
of the defendant and the victim ar-
immaterial. Except in cases of
tory rape, evidence of the vi.
prior unchastity is relevant and
missible on the question of oonson'"

Section 1115(1) (b)(i) prohi'
sexual intercourse with a person ..ho
is incapable of consent by reaso • o'
1>eing physically helpless as that
is defined in Section 1100(6). T>
sential element under Subsection
(b)(i) is that thevictim must 'be pi
sicallyhelpless. Force is not an essontia.
element of this offease, and the ages of
tire defendant and the victim are '•-
material. The victim is statutorily
capable of consent; therelwe, evid-
relating 'to the victim s prior imchf
would not be relevant or admfss.. it.
However, it is a defense under Section
1110that tJie defendant at the time he
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engaged in the sexual intercourse did
not know of tlxe facts or conditions res
ponsible for tlie physical helplessness.

Section 1115(l)(b) (ii) prohibifts
sexual intercourse with a person who
is less -than 12 years old. The mere act
of sexual intercourse with a child under
12 completes the offense. The age of
the defendant is immaterial, but the
victim must be less than 12 years old.
Conduct of this character is so danger
ous to tlxe child tliat severe penalty is
ifmposed. Neitlier the use of force nor
the lack of consent need to be proved
by the state. The victim is statutorily
incapable of consenting, and evidence
relating to the victim's i>rior unohostity
is not relevant or admissible. However,
mistake as to age is a defense under
Section 1110.

Ra;pe in the first degree is classif
primarily as a Class Bfelony; diis is in
line with the other modem codes.
However, where the victim is under
twelve or receives a serious physical
injiuy, Section 1115(2) increases tiie
penalty to a Class Afelony.

Section 1115 will make little sub
stantive change in present Kentucky
law. The penetration requirement is
the same, and no corroboktion is re
quired. However, Section 1110 allows
a defense tliat the defendant at the time
he engaged in the sexual intercourse
did not know of the facts or conditions
responsible for tlie victim's incapacity
to coawnt, including age.

Hope in the second decree: Section
1116 presents another form of statiitory
rape. Tliis provision prohibits sexual
irrtercourse between a defendant who
is 18 years old or more and a victim
who is less than 14 years old. Under
Section 1116 the ages of 'both the de-
fondant and the victim arc material.
The defendant must be at least IS
years old. The victim must 'l)e 12 or 13
years old, tiierefore statutorily in
capable of coasent. Evidence relating
to the victim's prior imchastity is not
relevant or admissible. Force is not an
essential element of this offense. Under
Section 1116 the victim is not mentally
ckifective, mentally incapacitated or
physicallv helpless. However, it is a

defense under Section 1110 that the
defendant did not know that the victiin
was less tiian 14 years old.

If tlie victimis less than 12 years old,
such conduct constitirtfis rape in the
first degree. If tihe victim is 14 or 15
years old and the defendant is 21 years
old or more, the offense constitutes
rape in die third degree. Hthe def^-
dant is less than 18 years old and tlie
victim is 12 to 15 yeans old or if the
defendant is 18to 20 years old and the
victim is 14 or 15 years old, the con
duct constitutes sexual miscond\ict.

Section 1116 makes little su'hstantiv©
change in present Kentucky law. The
victim is statutorily inoapaible of co^
sent, and evidence relating to the vic
tim's prior unchastity is not admissible.
Force is not an element of this offense
and need not be estalblished by the
state. Howler, Section 1110 provides a
defense for mistake as to age.

Rape in the third degree: Section
1117(l){a) prohibits sexual intercoiu^
with another person who is inoaipable of
coawnt because he is mentally defa-
tive as that tmn is defined in Section
1100(4) or [because he is mentally in
capacitated as that term is defined in
Section 1100(5). The victim is statu
torily incapable Of consenting. Th^
fore, evidmce relating to the
prior unchastity is not admissible. Tne
ages of the d^endant and the victim
are immaterial. Force is not an ele
ment of this offense, and the victim
need not 'be physically helpless. Under
Section 1110 it is a defense that the de
fendant at the time he engaged in ^
sexual intercourse did not know the
facts or conditions responsible for
victim's mental defect or mental in
capacity. ^ , .

Section 1117(l)(b) prohibits sexua^
intercourse between an actor who is 21
years old or more and a victim who is
less than 16 years old. The difference
in age present in tliis situation is su^
gfcantial enough so that iiitercourse of
this nature should be escalated from
sexual misconduct into the rape cat^
gory. The ages of 'botli the defendant
and the victim are material. The do-
fendant must be 21 years old or more,

i

V

•-

the victim 14 or 15 years old. The vic
tim is slatuftorfly incapable of con
senting; therefore, evidence relating to
the victim's prior uniclmstity is not
admissible. Force is riot an essential
element of this offense, nor is the fact
that the victim is mentally defective,
mentally incaipacitated or physically
helpless. However, it is a defense un
der Section 1110 that the defendant at
the time he engaged in the sexual in
tercourse did not know that tlie victim
was less than 16 years old.

If the victim is less tlian 12 years
old, such conduct constitutes rape in
-the first degree. If tlie victim is less
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than 14 yeaire old, such conduct con
stitutes (rape in the second degree.

Section 1117 'makes some sdgnificant
changes in .present Kentucky 1^. Hic
age ^ consent isreduced to 16. When
the victim is deemed inoapaible of con
sent 'by statute, evidence relating to the
victim's prior unchastity is not admis
sible as a mitigating factor as is allowed
under certain conditions by presorrt
Kentucky law. However, it is a dWense
under Section 1110 that the dGfendfn>t

at the time he engaged jti the .vc»xual
intercourse did not know ihe facts or

conditions responsible for ••
irKjapacity to consent.

Sec. 1120 Sodomy in the First Degree

(1) A person is guilty of sodomy in the first degree when:

(a) He engages in deviate sexual intercourse with another person
by forcible compulsion; or
(b) He engages in deviate sexual intercourse with another person
who is incapable of consent because he:

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Sodomy in the first degree is a Class B felony unless the vicii'
under 12 years old or receives a serious physical injury in which f
it is a Class A felony.

Sec. 1121 Sodomy in the Second Degree

(1) A person is guilty of sodomy in the second degree when, being
18 years old or more, he engages in deviate sexual intercourse v. :!!:
another person less than 14 years old.

(2) Sodomy in the second degree is a Class C felony.

Sec. 1122 Sodomy in the Third Degree

(1) A person is guilty of sodomy in the third degree when:
(a) He engages in deviate sexual intercourse with another person
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who is incapable of consent because he is mentally defective or
mentally incapacitated; or
(b) Being 21 years old or more, he engages in deviate sexual inter
course with another person less than 16 years old.

(2) Sodomy in the third degree is a Class D felony.

Commentary

The structure of tlie stated and im
plied degrees of sodomy parallel the
stated and implied degrees of rape.
Theage factors and types ofconsensual
incapacity are present^ in an identical
structure with identical penalties.

The essence of sodomy is "deviate
sexual intercourse" <us that torm is de^
fined in Section 1100(1). Although the
primary concern is with homosexual
contacts, the definition of deviate
sexiial intercourse includes nonvaginal
heterosexual intercourse other tlian 'be
tween spouses. Sections 1120,1121 and
1122 are designed primarily to prohibit
crin>inal homosexual activities Irasecl on
oomi^>uision or perpetrated on a young
.per.son oronanyone incapable ofresist
ing tlie deviate .wxual advance. A
violent homosexual assault is as danger
ous to the victim as a heterosexual at
tack. A homosexual attack on an in
toxicated or physically helple^ person
produces the same i^ear, anger and re
sentment as does a heterosexual assault.
There is as much need to protect a
mental incompetent against homosexual
or otherwise aberrant contact as against
heterosexual contact. Further, homo
sexual activity widi a child going
thnMigh the transition from prepubertal
sexuvTility to mature sexual adjustment
exposes him to much greater danger
of Lasting psychological damage than
does a heterosexual contact, oxcept per-
Kips for an incestuous relationship.

The code does not penalize con
sensual ."jodomy. Tliere is no more rea
son to penalizx* private. core?cnsual
homosexiial acts l>et\vecn adults than
there is to penalize private, consensual,
nonmarital heterosexual intercourse be
tween adults. However, any act of this
nature committed in public would con
stitute disorderly conduct.

Sodomy in the first degree: Section
1120 presente three factualsituations in
which a defendant is guilty of sodomy
in the first degree. Section 1120(1) (a)
prohibits deviate sexual intercourse
with anotlier person 'by forcible com
pulsion as that term is defined in Sec
tion 1100(2). The essential element
under Sul>seotion (l)(a) is the use of
force. The ages of the defendant and
the victim are imma'terial. Except in
cases in which the victim is less them
16 years old, evideraoe relating to tl>e
victim's prior unchastity is admissible
on tJie question of consent.

Section 1120 (l)(b)(i) prohibits de
viate sexual intercourse wiith a person
who is incapable of conserrt by reason
of being physically helpless as thalt
term isdefin^ in Section 1100(6).The
essence of Subsection (l)(b)(i) is the
victim's physical condition. Force is
not an essential element. The ages of
the defendant and the victim are im
material. The victim is statutorily in
capable of consent; therefore, evidence
relating to the victim's prior unchastity
is not admissible. However, it is a de
fense under Section 1110 that the de-
fendarrt at the time he engaged in the
deviate sexual interooxixsedid not know
the facts or conditions responsible for
the victim's physical condition.

Section 1120 (l)(b)(ii) prohibits
deviate sexual intercourse with a person
whois less than 12 years old. This pro
vision creates a form of statutory
sodomy. The age of the defendant is
immaterial, but the victim mu.st be less
than 12 years old. Force is not an ele
ment of this offense. This victim is
statutorily incapable of cor«ent; ther^
fore, evidence relating bo the victim's
prior unchastity is not admissible. How
ever, mistake as to age is a defense
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under Section 1110. Such activity with
ft prenpubertal child involves such great
danger of lasting psychological damage
that it deserves a severe penalty.
Sodomy in the first degree is a Class B
felony unless the victim is under twelve
or receives a serious physical injury in
which case thepenalty is increased toa
Class A felony.

Sectaon 1120 will make significant
changes in present Kenhicky law. Pri
vate, consensual acts of this nature be
tween adults are not prohibited by the
code. Under present Kentucky law,
consent is not a defense; the one
consenting is consideped to Ije an ac
complice. Under the code consent is
relevant only in first dcgi-ee sodomy
involving forcible compul^on. Other
wise, if the act fails within tliepurview
of one of thethree degrees of sodomy,
the victim is statutorily incapable of
consent. Under the code the one con
senting is not treated as an accomplice.
Under present Kentucky law, pene
tration of the moutli is iiot JMifficient.
By definition, the code includes oral
copulation. Corroboration is not re
quired by preserrt Kentucky law and is
not requir^ by thecode.

Sodomy is the second degree: Section
1121 constitutes another fwm of statii-
tory sodomy. This section prohibits de
viate sexual intercourse l>etween a de
fendant who is 18 years old or more
and a victim who is less than 14 years
old. The ages of the defendant and tlie
victim are essential. The defendant
must be at least 18 and tlie victim must
be less than 14 years old. Forc^ is not
an essential elemmt of this offense. Tlie
victim is statutorily incajTable of con
sent; therefore, evidencerelating to the
victim's prior unchastity i.s not admis
sible. However, it is a defense under
Section 1110 that the defendant did not
know that the victim was less than 14
years old.

Ifthe victim is less than 12 years old,
the conduct constitutes sodomy in the

(
first degree. If the diefendont is ]<*••&_
than 18 years pld and the viotir' 1.2
to 15 years old, the conduct coiiscitutn-.s
sexual misconduct.

Sodomy in the third degree: Section
1122(l)(a) prohibits deviate sexual
intercourse with anotherperson wIk^ is
incapable of consent 'because he i.s men
tally defective or mentally incaj)acitat-
ed as those terms are defined in Sceiion
1100(4) oflid (5). ITie essence of Su'h-
section (l)(a) is the victim's n^r^ntal
defect or mental incsmacity. The ages
of the defendant and the victim an
immaterial. Force is not an esp'*-'-',-"
elenient of the offense. The vie •
sbatutorily inc^iible of consent.
ever, it is a defense under Sectio '
that the defendant at the time i; oi.
gaged in tihe deviate sexual intercourse
did not know the facts or conditions
responsible for the victims incapacity
to consent

Section 1122(1)(b) prohibits de
viate sexual intercourse 'brtween an
actor who is 21 years old or more and
a victim who is less than 16 yeare old.
The ages of both the defendant and the
victim are essential. The defenr*- *
must be 21 years old or mor < "
victim must ibe less than ¥ .
Force is not an element of
The victim is statutorily .
consent. However, it is a d
Section 1110 that the def< .. •
time he engaged in the devi:; •. •.xiuu
intercourse did not know that tlie vic
tim was less than 16 years old.

If the victim is less than 14
the conduct constitutes sodomy ii
second degree. If the victim is
than 12 yeans old, tlie conduct cou
s+itutes sodomy in the first degree. V
the defendant is 18 to 20 yeare old a'
the victim is 14 or 15 years oldor if t'
defendant is under 18 years of age ana
tlie victim is 12 to 15 years ol^ then
the offense constitutes sexual mit®^
duct.



§ 1125

Sec. 1125 1^ Sexual Abuse in the First Degree|
(1) A person is guilty of sexual abuse in the first degree when:

(a) He subjects another person to sexual contact by forcible com
pulsion; or

(b) Hesubjects another person to sexual contact who is incapable
of consent because he:

(i) Is physically helpless; or
(ii) Is less than 12 years old.

(2) Sexual abuse in the first degree is a Class D felony.

Sec. 1126 Sexual Abuse in the Second Degree

(1) A person is guilty of sexual abuse in the second degree when:
(a) He subjects another person to sexual contact who is incap
able of consent because he is mentally defective or mentally
incapacitated; or

(b) He subjects another person who is less than 14 years old to
sexual contact.

(2) Sexual abuse in the second degree is a Class A misdemeanor.

Sec. 1127 Sexual Abuse in the Third Degree

(1) Aperson is guilty of sexual abuse in the third degree when:
(a) He subjects another person to sexual contact without the
latter's consent.

(b) In any prosecution under this section, it is a defense that:
(i) The other person's lack of consent was due solely to in
capacity to consent by reason ofbeing less than 16 years old;
and

(ii) The other person was at least 14 years old; and
(iii) The actor was less than 5 years older than tiie other
person.

(2) Sexual abuse in the third degree is a Class B misdemeanor.
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Commentary
The tlvree degrees of sexuul abitse

oontained in Sections 1125, 1126 and
1127 roughly paxallel the stnicture for
raipe and sodomy. The offenses apply
to both adults and cluldren. Presently
die proscribed belvavior when com-
mitibed upon an adult is generally pro
secuted under an assault provision.
However, under the code an actual
physical injury must 'be inflicted to con-
stitufte an assauU. Since the conduct
dealt with in the offense of sexual
abuse seldom results in physical injuiy.
a gap would exisit if this conduct were
not proscribed. Thus, these three sec
tionsoonjftitute a s|>ocial codified .sexual
assault.

Sexual abuse is based on "sexual con
tact" as that term is defined in Section
1100(7). An actual touching must oc
cur. Indecent proposals or obsceiui
gestures would consti'tute <lisorderlv
conduct or harassment.

"Lack of consent" is an element of
each degree of sexual abuse. However,
in a prosecution for .sexual abuse the
term "lack of consent" has a broader
meamng tlian in a prosecution for raix-
or sodomy. "Lack of consent" in an)'
prosecution for sexual abuse iiKludes
any circumstances in addition to "for
cible compulsion" or "incapacity to
consent" in which the victim does not
expressly or impliedly ac<juiesce in the
actor's conduct.

Sexual abuse in the first degree; Sec
tion 1125 presents tliree factual situa
tions in which a defendant is guilty of
sexual abuse in the first degree. Section
112S(l)(a) prohibits sexual contact with
another person by forcible compulsion
as that term is d^ned in Section 1100
(2). The esserjtial element under Sub
section (l)(a) is the use of force. The
ages of Ixrth the defenda-nt and the vic
tim are immaterial. Except when the
victim is less than 16 years old, evid
ence relating to the victim's prior un-
chastity is relevant and admissible on
the issue of consent.

Section 1125(l)(b)(i) prohibits sexual
contact with a person who is incapable
of coTYsent by reason of being physical

ly helpless as that term is defiiwl v.\
Section 1100(6). The essential eleineni
under Subsection (l)(b)(i) is the vic
tim's physical helples.'nies.';. Force i-.
not an essential element (rf this offense,
and the ages of tlie defendaTit an<I tlu-
victim axe immaterial. The victim is
statutorily incapable of consent. Uovk -
ever, it is a defense under Section I! H)
that the defendant at the timo ho e:)-
gaged in the sexual contact did not
know of the facts or conditions respcu-
sible for the victim's physical hclples.
ne-ss.

Section I125(l)(bXii) prohibits sexual
contact with a jjerson who is less thai
12yearsold. The defendant may be ol
any age, but the victim must be less
than 12. Force is not an esset>tial cle
ment of this offense. The victim
statutorily incapable of consent. lii
ever, mistake as to age is a dcfon'" i
(ler Section 1110.

Present Kentucky law prohibits "ui
decent or immoral practices with a
other" and "taking or detaining
woman against her will." The sex'
abuse provisions preserve the esse--.
of these offenses. Nonconsensual sex.,
contact is prohibited cxcept for pettin)
l>etween contemporaries. The <^ense,
liowever, is graded accx)rding to the
age of the \'ictim, the reason for the
incapacity to consent, and the use
force. The age of consent is lowerwl
16.

The essence of "detraining" woi
be preserved except that sexual abuse
requires an actual touching. The con
cept of detention by implied threat of
force is preserved by tlie definition of
forcibleccanpulsion in Section 1100(2),
and the use of force per se constitutes
sexual abuse in the first degree. No
corroboration is required. However,
the defense of mistake under Section
1110 would appear to change present
Kentucky law.

Sexual abuse in the seccmd- /
Section 1126(l)(a) prohibits sex
tact wiith another ]>erson who
able of consent bwause he is
defective or mentally incapac
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tlK)se temw are defined in Section 1100
(4) and (5). The essential element un
der Subsection (IX®) is the victim s
n>ental defect or mental incapacity.
The ages ofthe defendant and the vic
tim are immaterial. Force is not an
elenwnt of this offense. Tlie victim is
statutorily incapable of consent. How
ever, it is a defeitse under Section 1110
that tlw defendant did not know of
tlw victim's mental <lcfect or mental in
capacity.

Section 1126(l)(b) prohibits sexual
contact with a person less than 14
yeaxs old. The age of the defendant is
immaterial, but the victim must be less
than 14 years old. Force is not an
element of this offense. The victim is
statutorily incai>ablc of consent. How
ever, muvtake as to age is a defense
under Section 1110.

Sexual abuse in the third degree:
Section 1127 prohibits any nonconsen-
sual sexual contact. Sexu^ contact is
defined in Section 1100(7). Force is not

(

Sec. 1130

•Ai\ element of this offense. Tlte ages
of the defendant and the victim are
immaterial. Except in prosecutions in
which the victim is less than 16 yeara
old, evidence relating to the victims
prior unchastity is relevamt, arid admis
sible on the issue of consent.

Section 1127{l)(b) sets forth a de
fense when thiw fectors are present:
(i) the victim is statutorily incapable of
consent because he is less tihan 16 years
old; (ii) the victim is at least 14 years
old; and (iii) the defendasnt is less than
5 years older than the victim.

The purpose of tliis defense is to
exclude petting between contempor
aries from criminal saTictions. In tl»is
area private morals must be relied
upon to regulate personal beliavior,
and criminal sanctions are inappro
priate to punish a breach of die moral
law. The defense would applywhether
the contact \vas heterosexual or homo
sexual.

Sexual Misconduct

(1) Aperson is guilty of sexual misconduct when he engages in sexual
intercourse or deviate sexiial intercourse with another person without
the latter's consent.

(2) Sexual misconduct is a Class Amisdemeanor.

Commentary

Section 1130 represents the basic
crimes of rape and sodomy and, there
fore, includes all of the higher degrees
of each of these crimes. Section 1130
provides a useful plea-bargaining tool
for tiie prosecutor in certain cascxs even
thougli some degree of forcible com
pulsion or incapacity toconsent may bo
present.

Butthe basic purpose of Section 1130
is to preserve tlie concept of statutory
rape and .statvitory sodomy. When read
in conjunction with Se<^ons 1115-17
and 1120-22. Section 1130 is designed

primarily to prohibit noncotwensual
sexual intercoiu^ or deviate sexual in
tercourse under two circumstances: (i)
when the victim is 14 oo* 15 and the
defendant is less than 21; or (ii) when
the victim is 12, 13, 14 or 15 and the
defendant is less than 18 years of age.
In this context tlie ages of the djefend-
ant and the victim are critical. Force is
not an element o£ th^ offense. The
victim is statutorily incapable of con
sent. However, mistake as to age is a
defense under Section 1110.

The purpose in denominating such

.

condurt between j>ersoiis witliin tlie
specified age groups as sexual miscon-
di^ ratilier than rajie or sodomy is to
eliminate an undesirable stigma. In
such cases tlie defendant may well
have been persuaded by the "victim" to
engage in the proscribed conduct. It
seems unnecessarily hareli to have a de
fendant within the prescribed age
limitation who has been convicted of
such a statutory offense to bear a
OTmm^ record lal>eling him as a
'rapist" or "sodomist." Section 11.30

Sec. 1135 IIndecent Exposure j

(
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takes a more realistic appi^oat^Ji to the
penalty imposed while at the time
prohibiting the lindesirable comJuot.

If the accused is 21 or over aix' Sr
victim is less than 16, the offense o
stitutes third degree rape. If ,,,
cused is 18 or older and the Victirr: i.-;
under 14, the offenseconstitutes
degree rape. Any sexual intcrcouivi
with a i>erson less than 12 years oUl
constitutes first degree rape regardless
of the age of the accuse<l.

ir g"ilty of mdwent exposure when, with intent to arouseor gratify sexual desire of himself or of any person other than h's
s^use, he exposes his genitals under circumstances in which hr '
nis conduct is likely to cause affront or alarm.
(2) Indecent exposure is a Class B misdemeanor.

W.S

Commentary
occurs. Forexample, a persor
nude before a window ir •
apartment wjiicli is adjacci
traveled sidewalk would faii
the purview of Section 1135. O.
other hand, a couple in a parkeo
on a lonely, country road would proo
ably be excluded.

Exhibitionism is an emotional illn
resulting in compulsive behaviM-. It
ques^nable whether penal sanctions
are effective in controlling this illw^
The offense is penalized in CW '*
t^use the resulting social harm i,ficiently serious to warrant per *•
tions.

Section 1135 prohibits any exix>sure
of the genitalia done witli intent to
arouse or gratify the actor's sexual de
sire or that of another to whom he is
not mained under circumstances in
which he knows his act will probably
cause affront or alarm. Thus, three ele
ments must be shown: (i) an exposure
of the genitalia; (ii) intent to arouse or
gratify the sexual desire of tl>e actor or
of another person to whom he is not
tnarried (an inadvertent or accidental
exT)osure is excluded); and (iii) know
ledge that under the circumstances his
conduct is Kkely to cau.<Je affront or
alarm.

Under Section 1135, it is not the
place but the purpose of the exposure
and the likelihood of affront or alarm
to others that determines the actor's
orimmality. The offense can be oom-
mrtted in any place \vhere the conduct
may reasonably be expected to bt

Under present Kentucky law ir
cent exposure is treated as a conv
law (^ense or prosecuted und<. .
municipal ordinance. Section
merely codifies this prohibition. Sec
tion 1135 would also replace KRS 43f=Wew^ by ft is the ^babil«y 140

rf pubhc v,ew to is cri,i^I rather pearing on ahighwavTu^^ cttv
^n the ownership or use of the par- street that has no police ^wroterfioii
tohr real estate «n which the art when clothe,! in
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Sununary

The critical ages for offenses pro
hibited by Chapter 11 are 12, 14 aiid
16. Age 12 was choseoi to protect pre-
puberty victims. Sexual intercourse
with a oliild less than 12 years of age
indicates a considerable probability of
aberration in the aggressor. Age 14
was chosen to protcct children in the
period of puberty when the child ar
rives at tlie ph)^ical capacity to engage
in intercourse l)ut remains seriously de
ficient in comprehension of the social,

psychological, emotional aaxl even phy
sical significance ofsexuality. It isstill
realistic to regard a child under 14
years of age as victimized. Age 16
was chosen to cover that' period of
later adolescence when the cliief signi
ficance of sexual beliavior is its con
travention of the moral standards of
the community.

The following age chart is included
for purposes of clarity;

Age Chart

Offense

FIRST DEGREE RAPE OR SODOMY
(Class Bfelony unless tlievictim is
under 12 or receives a serious phy
sical injury in which case it is a
Class A felony)

SECONDDEGREE RAPE ORSODOMY
(ClassC felony)

THIRD DECREE RAPE OR SODOMY
(ClassD felony)

FIRST DEGREE SEXUAL ABUSE
(ClassD felony)

SECOND DEGREE SEXUAL ABUSE
(ClassA misdemeanor)

THIRD DEGREE SEXUAL ABUSE
(Class B misdemeanor)
UNLESS

SEXUAL MISCONDUCT
(Class A misdemeanor)
BUT PRIMARILY

INDECENT EXPOSURE

(Class B misdemeanor)

Age Of
Victim

Under 12

Under 14

Under 16

Under 12

Under 14

Any
14-15

Any
14-15

12-13

Any

Age Of
Defendant

Any

Over 17

Over 20

Any

Any

Anv
Under 18-19

Any
18-20

Under 16

Any

Chapter 11 does not penalize con
sensual heterosexual or homosexual
conduct between minors 16 and 17
vears old if tlie "victim" is not mentally
defective, mentally incapacitated or

physically helpless. Chapter 11 does
not penalize sexual intercourse or de
viate sexual intercoms with an animal
or dead human body. Conduct of this
nature is rare and is, of course, patho-

(
logical. If a prosecution for this sort
of activity is necessary, it can be
brought umder abuse of corpse in the
case of necax^heba and cruelty to
aoimakin caseof bu^ery. Chapter11
also does not pen^ze engaging in
sexual inteircourse with anot^ person
under 21 undera promise of marriage.
TIw oor>tinuing validity of this offense
in todays society is questions^le, and
it is susceptible to use as an instrument
of blackir^ by anangry, disappointed
or pregnant wan^ai.

Chapter 11 makes some clianges iji
present Kentucky law. The age of con
sent under Chapter 11is lowered to 16.
Thus, those provisions in present Ken
tucky law dealiTig with sexual irrtier-
oouTse between persons 16-20 would no
longer be appHcable. Also, if the vic
tim is statutorily incapable of consent
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because of age, no evideiicc relating
to the victims-prior undhcstit).- is ad
missible as a mitigating factor 4us if is
under some provisions of psxjsoiit rCou-
tucky law. Chapter 11 is cousLstent
with present Kentucky law in that it
does not require corroboration for
sexual offenses. While present Ker.-
tucky law contains the concept of
statutory rape, the inclusion of
concept of staitutjory sodomy unc ^
Chapter 11 would appear to be a;
innovation. As noted above, CSha-p^
11 does not specifically penali?-
gery or seduction of a l«male unc

The offenses prohibited bj'
11 are not defined in terms ot ..
aggression only. Altliough such
fenses are usually perpetrated b}
nwle upon the female, a female i>
violate the provisions of Chapter


